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MATTER OF: Varian Associates, Inc. 

DIGEST: 

Exercise of a contract option by the 
contracting agency following agreement by the 
awardee to significantly reduce the contract 
option price amounted to negotiations on a 
sole-source basis with the awardee for the 
additional items needed hy the agency. Where 
the facts indicate that price competition was 
available for the additional items, agency was 
not justified in negotiating solely with the 
contractor for these items. 

Varian Associates, Inca (Varian), protests the award to 
International Telephone and Telegraph Corporation (ITT), 
Electron Tube Division, of a 100-percent option to the 
contract awarded to ITT under request fcr proposal (RFP) 
DAA09-82-R-5525 issued by the United States Army Armament 
Materiel Readiness Command, Rock Island, Illinois. The RFP 
had called for the supply of 235 Power Amplifier Klystron 
Tubes. 

Varian contends that because it informed the 
contracting officer in writing prior to the exercise of the 
option that it would be willing to o f f e r  on any add-on 
quantity a price less than ITT's winning offer under the 
RFP,  the Army's exercise of the option clause of ITT's 
contract was unreasonable and in violation of the option 
exercise requirements of Defense Acquisition Regulation 
(DAR) S 1-1505 (1976 ed.). 

For the reasons set forth below, we sustain Varian's 
protest 

The RFP was issued on January 8, 1982, and provided for 
a first article testing requirement and 100-percent option. 
Two price proposals were received in response to the RFP at 
the following unit 2rices: 

i 
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Offeror With  F i r s t  Article W i t h o u t  F i r s t  Article O p t i o n  

ITT $3,280 $3,280 $3,590 

V a r i a n  . $3,365 $3,325 $3,547 

The Army awarded a c o n t r a c t  on  May 25, 1 9 8 2 ,  to  ITT a t  a 
u n i t  p r ice  of $3,280. The o p t i o n s  were n o t  e v a l u a t e d .  

On May 28, 1982 ,  t h e  Army found  t h a t  i t  needed  a n  
a d d i t i o n a l  188  K l y s t r o n  Tubes.  In r e s p o n s e  to  a r e q u e s t  
f rom t h e  Army, I T T  o f f e r e d  t o  r e d u c e  i t s  o p t i o n  p r ice  to  
$3,280 and to  c h a n g e  t h e  F.O.B. o r i g i n  method of s h i p m e n t  
s p e c i f i e d  i n  t h e  c o n t r a c t  o p t i o n  c l ause  t o  F.O.R. 
d e s t i n a t i o n  i f  t h e  Army w o u l d  i n c r e a s e  t h e  q u a n t i t y  t o  235, 
or  t h e  f u l l  1 0 0 - p e r c e n t  o p t i o n  q u a n t i t y .  

On t h e  b a s i s  t h a t  t h e  u n i t  p r i c e  a g r e e d  t o  by ITT would 
be t h e  same a s  t h e  o r i g i n a l  c o n t r a c t  p r i c e  and t h a t  a bet ter  
price would n o t  l i k e l y  b e  o b t a i n e d  by a d v e r t i s i n g  t h e  
a d d i t i o n a l  r e q u i r e m e n t ,  t h e  c o n t r a c t i n g  o f f i c e r  recommended 
on J u n e  18 ,  1982 ,  t h a t  t h e  e x e r c i s e  o f  t h e  o p t i o n  was i n  t h e  
best i n t e r e s t  of t h e  Government.  However, on  J u l y  1 3 ,  1982, 
V a r i a n  h a n d - d e l i v e r e d  a l e t t e r  to  t h e  c o n t r a c t i n g  o f f i c e r  
wh ich  s ta ted :  

" P l e a s e  be a d v i s e d  t h a t  on t h e  s u b j e c t  
p r o c u r e m e n t ,  V a r i a n ' s  Microwave Tube D i v i s i o n  
is now p r e p a r e d  t o  o f f e r  a more a t t r a c t i v e  
price f o r  y o u r  fo l low-on  r e q u i r e m e n t s .  
S p e c i f i c a l l y ,  V a r i a n  is p r e p a r e d  t o  offer  a 
price less  t h a n  t h e  winn ing  b i d d e r ' s  price o f  
$3 ,280 .00  e a c h  f o r  a s i m i l a r  q u a n t i t y  of t h e  
r e f e r e n c e d  p a r t  number. 

"We t r u s t  t h a t  t h i s  a d v i c e  w i l l  c o n s t i t u t e  
a c lear  i n d i c a t i o n  t h a t  a b e t t e r  price c a n  be 
o b t a i n e d  by a n e w  s o l i c i t a t i o n  t h a n  by e x e r c i s e  
of t h e  c u r r e n t  c o n t r a c t  o p t i o n .  * * * "  
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The contracting officer took no action on Varian's 
letter. The option clause of ITT's contract was, instead, 
exercised on July 14, 1982, by a modification to ITT's 
contract. The RFP modification provided that delivery of 
the additional 235 tubes would begin on June 30, 1983, and 
run through March 31, 1984. 

Varian asserts that because its July 1 3 ,  1982, letter 
provided a clear indication that a new solicitation for 
additional tubes would result in a price lower than ITT's 
award price, the Army's exercise of the option clause of 
ITT's contract was inconsistent with DAR § 1-1505 (1976 
ed.). More specifically, Varian argues that the Army failed 
to comply with DAR 5 1-1505(d)(2) (1976) which provides that 
before an option can be exercised an informal investigation 
of prices, or other examination of the market, must clearly 
indicate that a better price than that offered by the option 
cannot be obtained. According to Varian, the Army not only 
did not conduct an informal investigation of prices, but 
also chose to ignore Varian's intention to offer a lower 
price on any subsequent competition without inquiring of 
Varian the exact price the company intended to offer. 

In addition, Varian questions the delivery schedule for 
the additional quantity award to ITT. Varian claims a 
delivery schedule beginning in June of 1983 and ending March 
of 1984 does not seem to be in accordance with DAR 
S 1-1505(c)(iii) (1976) which states that the exercise of a 
contract option be the most advantageous method of 
fulfilling the Government's need. In this regard, Varian 
alleges that a new solicitation for the additional quantity 
could have provided for deliveries of Klystron Tubes that 
were simultaneous with the delivery schedule for the 
original 235 units. Varian further alleges that given a 
normal leadtime for a new solicitation, an award under such 
a solicitation could have been made in August 1982. Thus, 
Varian argues that the Army would have lost only 30 calendar 
days if it had issued a new solicitation for the additional 
quantity. 

The Army states the RFP had requested an option 
exercise period of 120 days from the date of award but ITT 
specified in its proposal that the option would expire on 
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J u l y  23, 1982.  The Army f u r t h e r  s t a t e s  t h a t  it c o n s i d e r e d  
t h e  close p r o x i m i t y  o f  t h e  o p t i o n  e x e r c i s e  p e r i o d  t o  t h e  
c o m p e t i t i o n  o n  t h e  b a s i c  c o n t r a c t  q u a n t i t y  and t h e  $3 ,280  
per u n i t  o p t i o n  price o f f e r e d  by ITT and c o n c l u d e d  t h a t  a 
new s o l i c i t a t i o n  would n o t  produce a lower p r i c e  t h a n  t h a t  
a v a i l a b l e  from ITT. As t o  t h e  t i m e  r e q u i r e d  t o  complete a 
new p r o c u r e m e n t ,  t h e  Army declares t h a t  t h e  6 to  9 weeks for 
receipt of a s o l i c i t a t i o n  t e c h n i c a l  d a t a  package  and 
i s s u a n c e  of a new s o l i c i t a t i o n ,  and t h e  1 6  to 18 weeks for 
e v a l u a t i o n  of p r o p o s a l s  and award of c o n t r a c t  would have  
e x c e e d e d  t h e  t i m e  d u r i n g  which ITT's o p t i o n  c o u l d  have  b e e n  
exercised. F i n a l l y ,  t h e  Army s t a t e s  t h a t  t h e  need f o r  
c o n t i n u i t y  o f  p r o d u c t i o n ,  t h e  e x c e l l e n t  p e r f o r m a n c e  r e c o r d  
of ITT ,  and t h e  a d m i n i s t r a t i v e  cost  i n  t i m e  and money a l so  
i n f l u e n c e d  t h e  d e c i s i o n  t o  e x e r c i s e  t h e  o p t i o n  clause of 
I T T ' s  c o n t r a c t .  

Wi th  r e g a r d  t o  t h e  Army's c o n c l u s i o n  t h a t  l i t t l e  change  
i n  prices had o c c u r r e d  p r io r  to  t h e  e x e r c i s e  of t h e  o p t i o n ,  
V a r i a n  c la ims  t h a t  s u c h  a c o n c l u s i o n  m i g h t  be c o n s i s t e n t  i n  
a c o m p e t i t i v e  commercial m a r k e t  b u t  is  c o m p l e t e l y  
i n c o n s i s t e n t  f o r  a t w o  company i n d u s t r y  w i t h  e s s e n t i a l l y  t h e  
Government as i t s  o n l y  customer. 

W h i l e  b o t h  V a r i a n  and t h e  agency  have  framed t h e  i s s u e  
before o u r  O f f i c e  a s  t h e  p r o p r i e t y  of t h e  exercise of a n  
o p t i o n ,  w e  do n o t  v i ew t h a t  as  t h e  i n i t i a l  i s s u e .  

The o p t i o n  pr ice  i n  t h e  c o n t r a c t  awarded t o  ITT w a s  
$3,590 p e r  u n i t .  V a r i a n  a d v i s e d  t h a t  i t  would o f f e r  a price 
less t h a n  $ 3 , 2 8 0  p e r  u n i t ,  over $300 less t h a n  ITT's 
o p t i o n  . Only  b e c a u s e  t h e  c o n t r a c t i n g  o f f i c e r  had n e g o t i a t e d  
a r e d u c t i o n  i n  ITT's c o n t r a c t  o p t i o n  p r i ce  was ITT's price 
d e t e r m i n e d  t h e  b e s t  p r ice  a v a i l a b l e  a t  t h e  t i m e .  

B a s i c a l l y ,  a n  o p t i o n  is a n  u n a c c e p t e d  o f f e r  t o  s e l l  
upon a g r e e d  terms which may be u n i l a t e r a l l y  a c c e p t e d  by t h e  
Government .  1 Comp.  Gen. 7 5 2  ( 1 9 2 2 )  and DAR § 1-1501 
( 1 9 7 6 ) .  A n  o p t i o n  s h o u l d  be c lear  and d e f i n i t e  and s h o u l d  
n o t  r e q u i r e  f u r t h e r  n e g o t i a t i o n s  t o  work o u t  i m p o r t a n t  and 
e s s e n t i a l  terms. Depar tmen t  of H e a l t h  a n d  Human S e r v i c e s  - 
R e c o n s i d e r a t i o n ,  B-198911.3,  October 6 ,  1 9 8 1 ,  81-2 C P D  279.  
T h e r e f o r e ,  t h e  e s s e n t i a l  terms o f  a n  o p t i o n  and t h e  

--I_-__-- 
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c o r r e s p o n d i n g  commitment on t h e  p a r t  of t h e  c o n t r a c t o r  have  
t o  be e s t a b l i s h e d  a t  t h e  t i m e  t h e  u n d e r l y i n g  c o n t r a c t  is 
awarded.  I f  t h e y  are n o t ,  t h e r e  is  n o  o p t i o n  for e x e r c i s e  
by t h e  Government. Depa r tmen t  of H e a l t h  and Human 
S e r v i c e s  - R e c o n s i d e r a t i o n ,  supra. 

The terms of t h e  RFP's o p t i o n  c lause  were clear and  
s p e c i f i c  a s  t o  t h e  price a t  which t h e  o p t i o n  was t o  be 
e x e r c i s e d .  P a r a g r a p h  H.4 o f  t h e  RFP's S p e c i a l  P r o v i s i o n s  
p r o v i d e d  a s  f o l l o w s :  

"The Government may i n c r e a s e  t h e  q u a n t i t y  
of t h e  s u p p l i e s  c a l l e d  fo r  h e r e i n ,  n o t  t o  
e x c e e d  t h e  p e r c e n t a g e  i n  s e c t i o n  B and a t  t h e  
u n i t  price set f o r t h  below. The C o n t r a c t i n g  
O f f i c e r  may e x e r c i s e  t h i s  o p t i o n  a t  t h e  u n i t  
price se t  f o r t h  below. The C o n t r a c t i n g  O f f i c e r  
may e x e r c i s e  t h i s  o p t i o n  a t  any  t i m e  p r e c e d i n g  
One Hundred Twenty (120) d a y s  a f t e r  award of 
c o n t r a c t  by g i v i n g  w r i t t e n  n o t i c e  t o  t h e  
c o n t r a c t o r .  D e l i v e r y  o f  t h e  items added  by t h e  
exercise o f  t h i s  o p t i o n  s h a l l  c o n t i n u e  
i m m e d i a t e l y  a f t e r ,  and a t  t h e  same rate as ,  
d e l i v e r y  o f  t h e  items c a l l e d  f o r  u n d e r  t h i s  
c o n t r a c t  u n l e s s  t h e  pa r t i e s  o t h e r w i s e  a g r e e .  
t * .*a 

I n  v i ew o f  t h e  r e g u l a t o r y  r e q u i r e m e n t s  f o r  t h e  exercise 
of a c o n t r a c t  o p t i o n  and  i n  v iew of t h e  l a n g u a g e  of t h e  RFP 
r e q u i r i n g  t h e  o p t i o n  t o  be e x e r c i s e d  a t  t h e  o f f e r o r ' s  s t a t e d  
o p t i o n  p r ice ,  w e  f i n d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  a c t i o n s  
h e r e  were i n c o n s i s t e n t  w i t h  t h e  u n i l a t e r a l  exercise of a 
c o n t r a c t  o p t i o n .  R a t h e r ,  w e  c o n c l u d e  t h a t  what  t h e  
c o n t r a c . t i n g  o f f i c e r  d i d  i n s t e a d  was c o n d u c t  n e g o t i a t i o n s  f o r  
t h e  needed  tubes  and award a c o n t r a c t  on  a n o n c o m p e t i t i v e  
bas i s .  The issue t h u s  p r e s e n t e d  is w h e t h e r  a n  a d e q u a t e  
j u s t i f i c a t i o n  e x i s t e d  f o r  s u c h  a n  award.  

As a g e n e r a l  mat te r ,  Government p r o c u r e m e n t s  m u s t  b e  
c o n d u c t e d  o n  a c o m p e t i t i v e  bas i s  to  t h e  maximum e x t e n t  
pract icable .  DAR S 3-210 (1976  e d . ) .  A sole-source 
a c q u i s i t i o n  may be  a u t h o r i z e d ,  however ,  where t h e  p r o c u r i n g  
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I 

a g e n c y ' s  minimum n e e d s  c a n  be m e t  o n l y  by  items or  s e r v i c e s  
t h a t  are u n i q u e ;  t i m e  is of t h e  e s s e n c e  and  o n l y  o n e  known 
s o u r c e  c a n  meet t h e  a g e n c y ' s  n e e d s  w i t h i n  t h e  r e q u i r e d  
timeframe; a s o l e - s o u r c e  award is n e c e s s a r y  t o  i n s u r e  
c o m p a t i b i l i t y  be tween  t h e  p r o c u r e d  item and e x i s t i n g  
e q u i p m e n t ;  o r  a n  award  to  o t h e r  t h a n  t h e  p r o p o s e d  
s o l e - s o u r c e  c o n t r a c t o r  would pose u n a c c e p t a b l e  t e c h n i c a l  
r i s k s .  C e r e b e r o n i c s ,  I n c . ,  B-205063, A p r i l  14, 1982,  82-1 
CPD 345. 

I 

None of t h e  above  j u s t i f i c a t i o n s  are p r e s e n t  h e r e .  
I n  making  t h e  d e c i s i o n  t o  e x e r c i s e  ITT's o p t i o n ,  it appears 
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  r e l i e d  p r i m a r i l y  on t h e  f a c t  
t h a t  t h e  time be tween  t h e  award  of t h e  c o n t r a c t  c o n t a i n i n g  
t h e  o p t i o n  was so s h o r t  t h a t  i t  i n d i c a t e d  t h a t  ITT's r e d u c e d  
o p t i o n  price of $3 ,280  per u n i t  was t h e  lowest pr ice  
o b t a i n a b l e .  - S e e  DAR § 1 - 1 5 0 5 ( d ) ( 3 )  ( 1 9 7 6 ) .  The r e c o r d  
shows t h a t  t h e  need  f o r  c o n t i n u i t y  of p r o d u c t i o n ,  t h e  
e x c e l l e n t  p e r f o r m a n c e  record of ITT, and t h e  a d m i n i s t r a t i v e  
cost  i n  t i m e  and  money of r e s o l i c i t a t i o n  a l so  i n f l u e n c e d  t h e  
c o n t r a c t i n g  o f f i c e r  i n  h i s  d e c i s i o n  t o  exercise ITT's 
o p t i o n  . 

R e g a r d i n g  t h e  use of pr ice  as t h e  j u s t i f i c a t i o n ,  e v e n  
for  t h e  proper exercise of a n  o p t i o n ,  wh ich  w e  f i n d  was n o t  
d o n e  h e r e ,  t h e  Arz-ty's r e l i a n c e  on  our d e c i s i o n  i n  A .  J. 
F o w l e r  C o r p o r a t i o n ,  B-205062, J u n e  15,  1 9 8 2 ,  82-1 CPD 582,  
is misplaced. 

_I_ 

The A r m y  a r g u e s  t h a t  a mere a s s e r t i o n  of a lower pr ice  
by a pro tes te r  d o e s  n o t  p r o v i d e  a n y  b a s i s  f o r  q u e s t i o n i n g  
t h e  d e t e r m i n a t i o n  t o  e x e r c i s e  a n  o p t i o n  p r o v i d e d  t h a t  t h e  
d e t e r m i n a t i o n  was r e a s o n a b l e  u n d e r  t h e  c i r c u m s t a n c e s  it vas  
made. I n ,  A .  J. F o w l e r ,  supra,  w e  s t a t e d  t h a t  t h e  protester 
"is n o t  n e c e s s a r i l y  e n t i t l e d  t o  a s e c o n d  c h a n c e  m e r e l y  by  
g u a r a n t e e i n g  t o  o f f e r  a lower, b u t  u n s p e c i f i e d ,  
p r ice- -par t icu lar ly  s i n c e  t h e r e  is no  i n d i c a t i o n  t h a t  i t  
would r e s u l t  i n  more t h a n  min ima l  s a v i n g s  to  t h e  
Government  .'I 

-- 
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The i s s u e  i n  t h a t  d e c i s i o n  was w h e t h e r  t h e  agency was 
r e q u i r e d  to tes t  t h e  m a r k e t  by r e s o l i c i t i n g  for its 
r e q u i r e m e n t s  r a t h e r  t h a n  by a n  i n f o r m a l  i n v e s t i g a t i o n  o f  
prices. The protester  a r g u e d  t h a t  u n d e r  DAR § l - l S O S ( d ) ( l )  
(19761, t h e  a g e n c y ‘ s  r e q u i r e m e n t s  had to  be  r e s o l i c i t e d  
b e c a u s e - o f  t h e  p ro tes te r ’s  “ g u a r a n t e e ”  i n  i ts p ro te s t  t h a t  
it would p e r f o r m  a t  prices lower t h a n  t h e  o p t i o n  prices i n  
t h e  t w o  c o n t r a c t s  u n d e r  which t h e  o p t i o n s  were e x e r c i s e d .  
W e  n o t e d  w i t h  respect t o  o n e  c o n t r a c t  t h a t  t h e  protester d i d  
n o t  f i l e  its p r o t e s t  c o n t a i n i n g  t h e  lower p r i c e  g u a r a n t e e  
u n t i l  a f t e r  t h e  o p t i o n  had a l ready been  e x e r c i s e d  by t h e  
c o n t r a c t i n g  o f f i c e r .  

However, a s  t o  t h e  o t h e r  c o n t r a c t ,  where  t h e  g u a r a n t e e  
came i n  p r i o r  t o  t h e  exercise of t h e  opt ion,  w e  c o n c l u d e d  
t h a t  t h e  agency  was n o t  r e q u i r e d  t o  t e s t  t h e  m a r k e t  t h r o u g h  
a r e s o l i c i t a t i o n  b e c a u s e  t h e  o p t i o n  price had a l r e a d y  been  
t e s t e d  by a c o m p e t i t i o n ,  because t h e  p r i c e s  were e v a l u a t e d  
i n  t h e  i n i t i a l  award s e l e c t i o n ,  i n  which  t h e  protester  had a 
f u l l  o p p o r t u n i t y  t o  par t ic ipa te .  Here, t h e  o p t i o n  prices 
were n o t  e v a l u a t e d  and  f u r t h e r  u n j u s t i f i e d  n e g o t i a t i o n s  were 
c o n d u c t e d  w i t h  ITT. 

P r o t e s t  s u s t a i n e d .  

W e  recommend t h a t  t h e  c o n t r a c t  awarded t o  ITT f o r  t h e  
a d d i t i o n a l  235 K l y s t r o n  Tubes  h e  t e r m i n a t e d  for t h e  
c o n v e n i e n c e  o f  t h e  Government and  t h e  r e q u i r e m e n t  be  
c o m p e t i t i v e l y  s o l i c i t e d .  W e  n o t e  t h a t  t h e  Army e m p h a s i z e s  
t h e  u r g e n c y  o f  t h e  r e q u i r e m e n t  and  t h a t  r e s o l i c i t a t i o n  w i l l  . 

t a k e  a d d i t i o n a l  t i m e  for t h e  i s s u a n c e  o f  a new s o l i c i t a t i o n  
a n d  f o r  e v a l u a t i o n  and  award. However, unde r  t h e  c o n t r a c t  
m o d i f i c a t i o n  f o r  t h e  a d d i t i o n a l  t u b e s  d e l i v e r y  is  n o t  t o  
b e g i n  u n t i l  1 month a f t e r  c o m p l e t i o n  of a l l  d e l i v e r i e s  unde r  
t h e  awarded c o n t r a c t ,  J u n e  30, 1983. Moreover ,  t h e  Army’s 
n e e d  a t  t h e  t i m e  i t  i n c r e a s e d  ITT’s  c o n t r a c t  q u a n t i t y  by 235 
was o n l y  f o r  188 K l y s t r o n  Tubes.  I n  v iew of t h e  f a c t  t h a t  a 
t e c h n i c a l  d a t a  p a c k a g e  was d e v e l o p e d  f o r  t h e  RFP u n d e r  which 
ITT was awarded t h e  o r i g i n a l  c o n t r a c t  q u a n t i t y ,  w e  see no  
r e a s o n  why a c o n t r a c t  u n d e r  a c o m p e t i t i v e  s o l i c i t a t i o n  f o r  
t h e  a d d i t i o n a l  q u a n t i t y  c a n n o t  b e  awarded by J u n e  1983. 
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i We recognize that additional time after award would be 
needed fo r  approval of first article before any deliveries 

i can take place. In this regard, the Army informs us that I ITT obtained first article approval for its product on 
November 30, 1982. With respect to first article approval 
for Varian's product, in the event the company should win 
the award, we note that ITT's delivery schedule under the 
existing contract modification for the additional 235 
Klystron Tubes calls for delivery of only 75 of these tubes 
by the end of August 1983. We think that the'Army should 
allow Varian the opportunity to propose the shortest time 
possible for the submission of its product for first article 
testing. Finally, in a competitive solicitation for the 
additional tubes, the Army, in our opinion, would have a 
great deal of flexibility in negotiating the type of 
delivery schedule it needed to fulfill its requirements. 

This decision contains a reconmendation for corrective 
action to be taken, Therefore, we are furnishing copies to 
the Senate Committees on Governmental Affairs and Appropria- 
tions and the House Committees on Government Operations and 
Appropriations in accordance with section 236 of the Legis- 
lative Reorganization Act of 1970, 3 1  U,S.C. § 720 (formerly 
31 U.S.C. § 1176 (197611, which requires the submission of 
written statements by the agency to the committees concern- 
ing the action taken with respect to o u r  recommendation. 

of the United States 




